
Overview

This case involved the claimant (Mr. 
Prideaux) seeking to challenge planning 
permission that was granted by the 
defendant to allow the construction of 
an energy from waste (EfW) facility 
near the claimant’s home. The claimant 
brought judicial review proceedings and 
asserted that the planning permission was 
unlawful, claiming that Buckinghamshire 
County Council (BCC) as the Local 
Planning Authority (LPA) had failed in 
three respects:

1.To comply with the requirements of 
Directive 92/43/EEC on the Conservation 
of Natural Habitats and of Wild Fauna 
and Flora (‘the Habitats Directive’) in 
considering the likely effects of the 
development on European Protected 
Species (EPS).

2.To apply the Government’s planning 
policy for nature conservation as 
contained in the National Planning Policy 
Framework (NPPF).

3.To provide adequate reasons for the 
grant of planning permission.

The case provides clarification in 
relation to the duty of the local authority 
to exercise its functions  to ensure 
compliance with the Habitats Directive 
and NPPF. This case follows two recent 
cases, R. (Woolley) v Cheshire East 
Borough Council [2010] Env. L.R. 5 and 
R.(Morge) v Hampshire County Council 
[2011] WLR 268, which also consider the 
issue of the duty of a LPA (with regards to 
the Habitats Directive). 

The case also provides clarification of 
the function of the LPA in considering 
the granting of derogation licences 
and particularly in the consideration of 
“satisfactory alternatives”, one of the three 
derogation tests included in Article 16(1) 
of the Habitats Directive and brought 
into effect in UK law under Regulation 
53(9) of the Habitats Regulations 2010. 
This briefing note focusses on these two 
key points in relation to the judgement 
concerning the effects of the development 
on European Protected Species (point 1. 
in the list above).

The judge’s reasoning in the case is 
complex and the full text of the judgement 
can be found at http://www.bailii.org/ew/
cases/EWHC/Admin/2013/1054.html

Background to the case

The development of an EfW facility at 
Greatmoor Farm was targeted as an 
essential part of BCC’s waste planning 
strategy, which was adopted in November 
2012

The developer, FCC Environment UK 
Limited (FCC), plans to build an access 
road for the EfW facility from the A41 
along the route of a disused railway 
line. The works involved would affect 
the habitat of three European Protected 
Species – common pipistrelle bat, brown 
long-eared bat and great crested newt. 

The judgement provides a detailed 
summary of the relevant parts of the 
Environmental Statement (ES) and 
Supplementary Environmental Information 
(SEI) that were provided by FCC during 
the pre-planning process. These included 
consideration of six alternative access 

arrangements in addition to the one finally 
selected and consented by the LPA. The 
ES and SEI considered impacts on EPS, 
and particularly the need for licences to 
derogate from the legislatory provision 
due to the loss of two small roosts of 
common pipistrelle and brown long-eared 
bat and the partial loss of a breeding 
pond and a small area of terrestrial 
habitat for great-crested newts, all within 
the Greatmoor Farm site.  As part of the 
further information provided, an Ecological 
Management Plan was drawn up to 
provide a single point of reference for all 
ecological mitigation, compensation and 
enhancement measures proposed. 

Natural England originally objected to the 
proposal on the grounds of likely effects 
on populations of invertebrates which 
are interest features of the nearby Sites 
of Special Scientific Interest (SSSIs), 
but eventually withdrew this objection 
(after more information was submitted) 
asking for six conditions to be put on the 
planning permission. Natural England 
did not object to the development on the 
grounds of impacts on EPS (bats and 
great crested newts) and took the view 
that the proposed mitigation was not 
likely to adversely affect the Favourable 
Conservation Status (FCS) of the species 
involved.

Planning officers for BCC prepared a 
report for the planning committee and 
supplemented this with two further 
reports. These reports included a review 
of the Habitats Regulations and concluded 
that, with a derogation licence for EPS in 
place, no offence would be committed, 
noting that proposed mitigation had been 
approved by Natural England’s licensing 
team as being suitable to ensure the FCS 
of the species would not be adversely 
affected (Paragraphs 35 and 116-117). 
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In Paragraph 54 of the report, the 
BCC officers acknowledged that seven 
alternative access routes had been 
considered by BCC and a detailed 
assessment of one of them had been 
carried out. It was concluded that the 
proposed access road along the disused 
railway line was preferred, “as it would not 
involve the use of local roads and would 
lead to less disturbance to local residents 
and visual intrusion than the alternatives 
considered”. There would be ecological 
impacts, but the alternatives raised 
“similar concerns with less opportunity for 
mitigation”.

In the report BCC officers considered 
the issue of “satisfactory alternatives” in 
relation to the derogation tests (Paragraph 
261-267) and concluded that:

“If members are satisfied that the need for 
this facility to come forward constitutes an 
over-riding public interest, that there is no 
satisfactory alternative site including the 
proposed access road and that the impact 
to bats and Great Crested Newts would 
not be detrimental to the maintenance 
of their populations at a favourable 
conservation status in their natural range, 
then the above test for the impact on 
European protected species is met.”

Relevant law

Article 12(1) of the Habitats Directive 
requires member states to establish “a 
system of strict protection” for certain 
animal species, by prohibiting, among 
other things, the deliberate disturbance 
of these species and the deterioration 
or destruction of their breeding sites and 
resting places. The Habitats Directive 
is given effect in domestic law by the 
Conservation of Habitats and Species 
Regulations 2010. The 2010 regulations 
make it a criminal offence to deliberately 
disturb or to damage or destroy the 
breeding site or resting place of an EPS 
(regulations 40 and 41).

Article 16(1) specifies three tests that 
permit member states to derogate 
from the requirements of Article 12 
for “imperative reasons of overriding 
public interest”, provided that “there 
is no satisfactory alternative” and that 
“the derogation is not detrimental to 
the maintenance of the populations of 
the species concerned at a favourable 
conservation status in their natural range”.

In the form in which they were in force 
when planning permission for the 
proposed development was granted, the 
2010 regulations provided, in regulation 
9(5), that in exercising its functions a 
“competent authority” – in this case BCC 
– “must have regard to the requirements 
of the Habitats Directive so far as they 
may be affected by the exercise of those 
functions”. Regulation 9(1) imposes a 

duty on Natural England to exercise its 
functions relating to nature conservation 
“so as to secure compliance with the 
requirements of the Habitats Directive”. 
One of these functions is the granting of 
derogation licences which are subject to 
the same three tests specified in Article 
16(1) and provided under regulation 
53(9).

The judgement and discussion - it is 
not all about the best option for EPS

In his judgement Mr Justice Lindblom 
held in favour of FCC and dismissed 
the claim for judicial review, although 
he did grant the right to appeal. With 
regard to the first key point in relation 
to EPS, and the duty of the council, he 
concludes that the claimant: “exaggerated 
the County Council’s task, as a planning 
decision-maker, when dealing with 
the consequences of the proposed 
development for European Protected 
Species. It is the function of Natural 
England to enforce compliance with the 
Habitats Directive, by prosecuting those 
who commit offences contrary to its 
provisions.”

Mr Justice Lindblom then provides 
clarification of the case law provided 
by Woolley and Morge. He makes the 
argument that:

 “As the final [Supreme Court] decision in 
Morge makes clear, regulation 9(5) does 
not require a planning authority to carry 
out the assessment that Natural England 
has to make when deciding whether there 
would be a breach of article 12 of the 
Habitats Directive or whether a derogation 
from that provision should be permitted 
and a licence granted.”

He goes on to make the point that 
the Supreme Court decision in Morge 
supersedes both the Appeal Court 
decision in Morge and also the judgement 
made in the Woolley case, stating that 
“In my view, the law is now to be found in 
Morge, not in Morge plus Woolley.”

Although there is a great deal more detail 
provided in the full judgement, Mr Justice 
Lindblom  summarises as follows:

“I think the County Council discharged 
its duty under regulation 9(5) in this case 
with no less rigour than was required to 
comply with the approach indicated by the 
Supreme Court in Morge. It did at least 
as much as it had to do to satisfy itself 
that the necessary derogations were not 
unlikely to be licensed. Indeed, I think 
it did enough to satisfy even the more 
burdensome remit for planning authorities 
envisaged by the Court of Appeal in 
Morge, and by the judge in Woolley.”

In relation to the consideration of “suitable 
alternatives”, the judgement states that 

the requirements of the Habitats Directive 
were met by BCC and that “regulation 
9(5) does not require a planning authority 
to carry out the assessment that Natural 
England has to make when deciding 
whether there would be a breach of article 
12 of the Habitats Directive or whether a 
derogation from that provision should be 
permitted and a licence granted.”

The judgement also makes the case that 
alternatives to the access route were 
considered by both the applicant and 
BCC in sufficient depth. In the ES, it was 
clear that alternatives had been under 
consideration for some time and that a 
range of factors, including EPS, were 
considered in the final selection of the 
preferred option. The conclusions in the 
BCC planning officers’ report, which are 
specifically under question here, were 
judged to be “clear” and containing five 
main points: “first, that a new access road 
to the site was “essential” if the impact of 
heavy vehicles using local roads was to 
be removed; secondly, that without this 
new access road the additional impact 
of heavy vehicles serving the proposed 
energy from waste facility would be 
“unacceptable”; thirdly, that although the 
impact on European Protected Species 
might prove to be less if an alternative 
access route were brought forward, there 
was enough evidence that “other impacts 
would be considerable and hard to 
overcome”; fourthly, that on balance there 
was “no satisfactory alternative access 
route that would be less harmful … so that 
there is no satisfactory alternative”; and 
fifthly, therefore, that the second test for 
derogation was met [that of satisfactory 
alternatives].”

An important clarification that comes 
from this judgement is “that it is not the 
law that derogation may only be licensed 
where there is no alternative, rather that 
there is no “satisfactory alternative””. In 
practice and in line with the European 
Commission’s guidance on interpretation 
of Article 12, (http://ec.europa.eu/
environment/nature/conservation/species/
guidance/pdf/guidance_en.pdf)  any 
possible alternative should be the “most 
appropriate that will ensure the best 
protection of the species while solving 
the problem/situation” (Paragraph 37 of 
the guidance). An important point here 
is that Mr Justice Lindblom refers to the 
importance of not considering EPS in 
isolation when planners consider whether 
alternatives have been taken into account:

“As is clear from the European 
Commission’s guidance, considerations 
other than the effects on European 
Protected Species can and will come 
into play. Physical, planning and timing 
constraints are germane to the question. 
Any or all of these may prove decisive. To 
be satisfactory an alternative has to be a



real option, not merely a theoretical one” 

The conclusion of the judgement is 
that LPAs must ensure that the option/
alternative that best takes into account all 
the relevant considerations (not just EPS) 
should be the preferred option assuming 
that the other two tests specified in Article 
16 (1) are also met.


